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    文章一共分为四章： 
    第一章对商品化权的概念、法律性质等做一个分析探讨；再从社会经济
基础与理论基础两个方面出发，分析人格标识商品化权的正当性，运用法经
济学、伦理学等分析角度。 




    第三章分析人格标识商品化权的法律关系，从主体、客体、利用模式三
个层面出发进行简要分析。 











































    In modern society, without the consent of the holders, their personality 
identification factors such as name, portrait that are applied to business behavior. 
The resulting dispute we see an endless. It is common to see that stars take sues to 
merchants in the thing of infringement of the right of name. Which makes people 
focus attention to the topic of this article - The research on the right of 
merchandising of personality identification. 
    In our country, there doesn’t exist the special legislation in the view of the 
personality right. In real life, the phenomenon of the commercialization of 
personality identity is already very common. This paper tries to draw lessons from 
foreign legislative experience and comprehensively analyze the various theories of 
scholars, in order to have certain reference significance that will be related to our 
country in the field of theory and practice. 
    The article is divided into four parts:  
    The first part is talking about the concept, legal nature on the right of 
merchandising; From social economic foundation and theoretical basis to analyze 
the legitimacy, using the point view of economics and ethics. 
The second part is talking about foreign patterns, such as American’ dualism 
protection mode of combining, Germany the unified rights protection mode, thus 
to provide the beneficial reference for our country's legislation and judicial 
practice, and a brief introduction to the Chinese mainland in the draft civil code of 
several scholars on the provisions of the personal identification commercialization, 
trying to make an analysis.      
Third analyzes the legal relationship, from three aspects: subject, object, and 
pattern. 
    The fourth part is aim to give protection to the right of commercialization of 
personality identity through the current law and special cases. Commercialization 
of disputes in its essence is still the economic interests of the disputes, when given 
the economic loss then there will be the problem that how to compensate, the 
article tried to end of compensation under the present legal ways, takes general 













   
intellectual property rights etc into consideration，tries to establish comparatively 
perfect legal protection path. 
 














目  录 
 
导言 .............................................................................................................................................. 1 
第一章 人格标识商品化权的理论基础辨析 ....................................................... 2 
第一节 人格标识商品化权的概念辨析 ....................................................................... 2 
一、人格因素与人格利益的关系属性 ......................................................... 2 
二、人格标识商品化现象及理论困境 ......................................................... 3 
三、人格标识商品化权的不同定义 ............................................................. 4 
四、本文对人格标识商品化权的理解 ......................................................... 5 
第二节 人格标识商品化权正当性之理论基础 ......................................................... 6 
一、形象经济下人格标识具有财产价值 ..................................................... 6 
二、人格标识商品权符合经济学财产理论 ................................................. 7 
三、人格标识商品化权是人格权的延伸 ..................................................... 9 
第二章 人格标识商品化权立法实践与理论的比较与借鉴 ..................... 11 
第一节 英美法系国家中人格标识商品化权的立法与实践 ................................ 11 
一、美国法中的公开权 ............................................................................... 11 
二、英国法的“仿冒之诉” ....................................................................... 12 
第二节 大陆法系国家中人格标识商品化权的理论与实践 ................................13 
一、德国法中的人格权 ............................................................................... 13 
二、日本法中的角色权 ............................................................................... 13 
三、我国台湾地区的精神损害赔偿保护模式 ........................................... 14 
四、小结 ....................................................................................................... 15 
第三节 我国民法典草案专家建议稿中人格标识商品化权规定的评析..........15 
一、徐国栋教授的绿色民法典 ................................................................... 16 
二、梁慧星教授的民法典草案 ................................................................... 17 
三、王利明教授的民法典草案 ................................................................... 18 
四、人大法工委民法典草案评析 ............................................................... 19 















第一节 人格标识商品化权的主体 ..............................................................................20 
一、自然人 ................................................................................................... 20 
二、法人或其他组织 ................................................................................... 22 
第二节 人格标识商品化权的客体 ..............................................................................23 
一、姓名 ....................................................................................................... 24 
二、肖像 ....................................................................................................... 24 
三、声音 ....................................................................................................... 25 
四、名称 ....................................................................................................... 25 
五、其他 ....................................................................................................... 25 
第三节 人格标识商品化权的利用模式 .....................................................................26 
一、授权许可 ............................................................................................... 26 
二、权利转让 ............................................................................................... 28 
第四章 我国人格标识商品化权的制度构建 ..................................................... 29 
第一节 我国当前有关人格标识商品化权的立法规定 .........................................29 
一、民法的相关规定 ................................................................................... 29 
二、知识产权法的相关规定 ....................................................................... 31 
三、竞争法的相关规定 ............................................................................... 32 
第二节 我国人格标识商品化权保护的实证分析 ...................................................33 
一、典型案例评析 ....................................................................................... 33 
二、涉及人格标识商品化利益的案例归类评析 ....................................... 37 
第三节 人格标识商品化权的保护模式及制度设计的构想 ................................38 
一、完善具体人格权的法律规定 ............................................................... 38 
二、现行立法下人格标识商品化权的保护路径 ....................................... 39 
结语 ............................................................................................................................................ 44 
















Prerface ...................................................................................................... 1 
Chapter1  The Right of Commercialization of Personality  
Identity Theory ................................................................. 2 
Subchapter1  The concept of the right of Commercialization of Personality 
Identity Discrimination ..................................................................... 2 
Section 1  The Nature Relationship Between Personality Factors  
          and Personality Interests ..................................................................... 2 
Section 2  Commercialization Phenomenon and Theoretical Dilemma ..............  3 
Section 3  The Different Definition of the Right of Commercialization  
          of Personality Identity ......................................................................... 4 
   Section 4  The Understanding of the Right of the Commercialization  
             of Personality Identity in this Paper ..................................................... 5 
Subchapter2  The Theoretical Basis of the Legitimacy Right  
            of Commercialization of Personality Identity ................................... 6 
   Section 1  Personality Identify Has the Value of Property under the Image of 
Economy .............................................................................................. 6 
   Section 2  The Right of Commercialization of Personality Identity Accord 
With  
             the Economic Theory of Property ........................................................ 7 
   Section 3  The Right of Personality’s Extension is The Right  
             of Commercialization of Personality ................................................... 9 
Chapter2  The Comparison and Reference of the Legislation and 
Practice on The Right of Commercialization of 
Personality Identity ............................................................ 11 














System Countries ........................................................................... 11 
   Section 1  The Right of Publicity ........................................................................ 11 
   Section 2  "Fake" of English Law ........................................................................ 12 
Subchapter2  The Legislation and Practice in the Civil Law .............................. 13 
   Section 1  German Law of Personality Right ...................................................... 13 
   Section 2  The Role of Japanese Method ............................................................. 13 
   Section 3  The Mental Damage Compensation in China Taiwan Area  ............. 14 
   Section 4  Summary ............................................................................................. 15 
Subchapter3  Analysis of Related Regulations about Several Draft Civil 
Code of Our Country on the Right of Commercialization of 
Personality Identity ......................................................................... 15 
   Section 1  The Green Civil Code of Professor Xu GuoDong .............................. 16 
   Section 2  The Civil Code Draft of Professor Liang HuiXing  .......................... 17 
   Section 3  The Draft Civil Code of Professor Wang LiMing .............................. 18 
   Section 4  Comments on the Draft of Civil Law of the People's  
             Congress Committee .......................................................................... 19 
Chapter3  The Legal Relationship Analysis of Commercialization 
of Personality Identity Right ............................................. 20 
Subchapter1  The Subject ....................................................................................... 20 
   Section 1   Natural Person .................................................................................. 20 
   Section 2   Legal Person or other Organizations ................................................ 22 
Subchapter2  The object ......................................................................................... 23 
   Section 1   Name ................................................................................................. 24 
   Section 2   Portrait .............................................................................................. 24 
   Section 3   Voice ................................................................................................. 25 
   Section 4   Title ................................................................................................... 25 
   Section 5   Others ................................................................................................ 26 
Subchapter3 Types of the Legal Relationship of Commercialization of 













    Section 1   Licensing ........................................................................................... 26 
   Section 2   Ordinary Assignment ........................................................................ 28 
Chapter4  Building the Right of Commercialization  
          of Personality Identification System in China ................. 29 
Subchapter1  The Current Regulation about the Right of Personality 
Identity Commercialization in Our Country .............................. 29 
   Section 1   The Rules of Civil Law ..................................................................... 29 
   Section 2   Intellectual Property Law ................................................................. 31 
   Section 3   The Rules of Competition Law ......................................................... 32 
Subchapter2  The Empirical Analysis the Right of Commercialization of  
Personatity ..................................................................................... 33 
    Section 1  Typical Case analysis ........................................................................ 33 
    Section 2  Evaluation of Case classification ...................................................... 37 
Subchapter3  The Right of Commercialization of Personality  
            Identity's Protected Mode and the Ideas of System Design ........... 38 
 Section 1  The Legislative Suggestions to Perfect the Concrete  
           Personality Right .............................................................................. 38 
 Section 2  The Current Legislative Protection Path under the Right  
           of Commercialization of Personality ............................................... 39 
Conclusion ............................................................................................... 44 








































Degree papers are in the “Xiamen University Electronic Theses and 
Dissertations Database”.  
Fulltexts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on 
http://etd.calis.edu.cn/ and submit requests online, or consult the interlibrary 
loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn 
for delivery details. 
厦
门
大
学
博
硕
士
论
文
摘
要
库
